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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 14 OF 2017 

 

ALPHONE MBINDA MUSYOKI.………………….………………COMPLAINANT 

VERSUS 

JOHN OKEMWA ANUNDA…………………………….…………….RESPONDENT 

PARTY OF NATIONAL UNITY……….…………………………INTERESTED PARTY 

JUDGMENT 

Introduction 

1. This matter was first filed before the PPDT (hereinafter “the Tribunal”) under 

certificate of urgency vide a Notice of Motion dated 23rd March 2017 

supported by the affidavit of one Alphonce Mbinda Musyoki (hereinafter “the 

Complainant”) and received at the Registry on 24th March 2017. Also filed was 

a statement of claim dated 23rd March 2017.  

2. In the Notice of Motion, the Complainant sought for three principle prayers, 

namely: 

(a) Interim conservatory orders to maintain the status quo prevailing on the 

27th October 2016 in respect of the bone fide National Executive 

Committee officials of the Interested Party pending the hearing and 

determination of this application. 

(b) Interim conservatory orders to restrain the Respondent or any other person 

who was not a member of the Complainant’s National Executive 

Committee as at 27th October 2016 from conducting the affairs of the 

Interested Party including but not limited to the nomination exercise 

pending the hearing and determination of this application. 
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(c) Interim conservatory orders to restrain the 2nd and 3rd Respondents from 

acting upon any communication, statutory or otherwise, from persons 

other than the bone fide National Executive Committee members of the 

Interested Party pending the hearing and determination of this 

application. 

3. The matter having been filed under certificate of urgency was placed before 

the Tribunal on 27th March 2017, which certified it urgent for the reason that 

the Independent Electoral and Boundaries Commission had gazetted the 

timelines for conducting party primaries.  

4. More details on the developments leading to the current state of affairs in this 

case can be found in this Tribunal’s rulings dated 21st April 2017 and 8th May 

2017, respectively. The former dealt with the Preliminary Objection dated 13th 

April 2017 while the latter was concerned with determining whether the 

seven-day requirement by the Registrar of Political Parties’ gazette notice 

dated 21st April 2017 was illegal, premature and independent of any rights of 

appeal arising from the decision of the Registrar of Political Parties as outlined 

in the Political Parties Act, 2011. 

5. In the latter ruling, that is the Tribunal’s ruling dated 8th May 2017, we made 

several orders the most important ones being the hearing of this matter on a 

substantive basis to avoid any more delays and the amendment of the 

Complainant’s pleadings since the Tribunal did not jurisdiction 2nd and 3rd 

Respondent. Consequently, the Complainant complied and in his amended 

statement of claim dated 23rd May 2017 he prayed for seven reliefs, namely: 

(a) A declaration that the notice in the Nation newspaper dated 8th 

September 2016 purporting to convene a joint meeting of the Interested 

Party’s National Delegates Convention and National Governing Council 

meeting was defective, irregular and ultra vires the Interested Party’s 

constitution. 
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(b) A declaration that the joint meeting of the National Delegates Convention 

and National Governing Council held on 28th October 2016 lacked the 

requisite quorum as mandated by the Interested Party’s constitution and 

was accordingly null and void. 

(c) A declaration that all resolutions passed at the joint meeting of the 

Interested Party’s National Delegates Convention and National Governing 

Council held on 28th October 2016 were illegal, null and void. 

(d) A declaration that the officials Interested Party in office as at 27 th October 

2016 remain the bone fide office bearers of the Interested Party. 

(e) A declaration that the Kenya Gazette Notice No. 3956 (Special issue No. 52 

Vol. CXIX) dated 21st April 2017 in respect of the new officials of the 

Interested Party is null and void. 

(f) A declaration that all affairs of the Interested Party conducted by the 

officials purportedly elected on 28th October 2016 be and are hereby 

declared null and void. 

(g) An order that the officials of the Interested Party purportedly elected on 

28th October 2016 vacate office forthwith and hand over control of all 

governance instruments appurtenant to the said positions to the bone fide 

officials of the Interested Party. 

Complainant’s Case 

6. The Complainant contended that he was the bone fide elected National 

Organizing Secretary and a member number PNU0241122 of the Interested 

Party. He further averred that the Respondent vide a letter dated 18th July 

2016 addressed to the National Executive Committee members purporting to 

call urgent special National Executive Committee meeting on 21st July 2016 to 

discuss National Delegates Convention and National Governing Council 

meeting.  

7. To this end, the Complainant explained that neither was he sent the said letter 

nor did the majority of the members National Executive Committee including 
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the chairman Mr John Kamama Mbugua receive any. The meeting took 

place with only thirteen people being in attendance eight of whom were 

strangers as they were not party members or even party officials. They 

resolved to hold the National Delegates Convention and National Governing 

Council meeting on 9th September 2016 so as to elect national party officials 

and cause an advert on the same to be published in the Standard 

newspaper dated 8th September 2016. 

8. Come the 8th September 2016, the meeting was postponed vie a notice in the 

Standard newspaper to 28th October 2016. All these, the Complainant 

argued, was done irregularly since the conveners of the meeting did not have 

the authority to do so and their conduct literally contravened Article 6 (c) as 

read together with Article 16 (g) of the Interested Party’s constitution. 

According to these provisions, such a meeting required to be sanctioned by 

the National Executive Committee. 

9.  As a result, the Complainant, together with the other bone fide officials of the 

interested Party met on 28th July 2016 and it was resolved that the Respondent 

would be advised to cancel the meeting. It was also agreed that an ordinary 

session of National Delegates Conference would be held on 11th and 12th 

November 2016 after all the necessary structures and resources had been put 

in place. 

10. In spite of the efforts to get the impugned meeting cancelled, the 

Respondent together with the strangers went ahead and convened a joint 

National Delegates Convention and National Governing Council meeting on 

28th October 2016 during which a number of changes were purportedly 

done. These included the amendment of the Interested Party’s constitution 

and electing new officials to replace the duly elected and bone fide office 

bearers. 

11. Lastly, the Complainant contended that these changes were published by 

the Registrar of Political Parties vide Kenya Gazette Notice No. 3956 (Special 
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issue No. 52 Vol. CXIX) dated 21st April 2017, which notice he argued was 

illegal for being unprocedural, null and void. 

Respondent’s Arguments 

12. In reply, the Respondent not only filed a replying affidavit but also raised a 

Preliminary Objection. In the Preliminary Objection, the Respondent objected 

the Complainant’s case on two main grounds; first that the matter before the 

Tribunal was in the nature of an appeal from the decision of the Registrar of 

Political Parties and ought to have been brought pursuant to section 40 (1) (f) 

of the Political Parties Act, 2011.  

13. In effect, the Respondent disputed the categorisation of this matter as a 

dispute between a member of a political party and a political party but 

instead asserted that it should have been brought by way of appeal against 

the decision of the Registrar as it involved the gazettement of the new 

officials by the Registrar. As such, that the complaint was improperly before 

the Tribunal. 

14. The second ground was that the Tribunal lacked jurisdiction to entertain this 

matter since it had been determined by the High Court order issued on 26th 

May 2017 in Judicial Review Application No. 642 of 2016; Party of National 

Unity vs. Registrar of Political Parties effectively recognised the gazetted 

officials. Hence, the decision could only be effectively appealed against in 

the Court of Appeal or reviewed by the same court; not filed before this 

Tribunal. 

15. In this regard, the Respondent contended that he was the National Secretary 

General and the official spokesperson of the Interested Party and that the 

joint National Delegates Convention and National Governing Council 

meeting on 28th October 2016 was held properly in compliance with this 

Tribunal’s orders in the PPDT Appeal No. 25 of 2016; Alphonse Musyoki & 

Another vs. Party of National Unity & Another. In the case, the Complainant 
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had moved to the Tribunal for orders to prohibit the National Delegates 

Convention that was to be held 9th September 2016.  

16. He also invited the Tribunal to look at its decision in PPDT Appeal No. 5 of 

2016; Party of National Unity & Another vs. Registrar of Political Parties. In the 

said case, the Respondent purported that the Tribunal held that the 

Complainant and one Kamama Mbugua were not bone fide Organising 

Secretary and Chairperson, respectively. To this end, the Respondent 

explained that joint National Delegates Convention and National Governing 

Council meeting on 28th October 2016 followed the service of adequate 

notice as required by the Interested Party’s constitution and was attended by 

legitimate members of the party. 

Issues for Determination 

17. There are three issues for determination in this matter. The first one is whether 

this Tribunal has jurisdiction to entertain this case. The second one is whether 

this complaint was properly before this Tribunal while the third issue is whether 

the joint National Delegates Convention and National Governing Council 

meeting on 28th October 2016 was done in compliance with the law. 

(a)  Whether this Tribunal has jurisdiction to entertain this case 

18. It is a trite law that a court has no business entertaining a matter once it 

establishes that it lacks jurisdiction. The locus classicus phrase of Hon. Justice 

Nyarangi in The MV Lilian’s case still holds good and as a Tribunal, we stand 

guided by it. The good Judge opined, “Where a court has no jurisdiction, 

there would be no basis for a continuation of proceedings pending other 

evidence. A court of law downs tools in respect of the matter before it the 

moment it holds the opinion that it is without jurisdiction.”  

19. It is our understanding of the foregoing phrase that a court of law ought to 

first satisfy itself of the question of jurisdiction before proceeding to preside 

over a dispute placed before it. The issue under consideration stemmed 

from the High Court order issued on 26th May 2017 in Judicial Review 
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Application No. 642 of 2016; Party of National Unity vs. Registrar of Political 

Parties. Whereas the Tribunal became aware of the above application on 

30th March 2017, fast forward to 24th April 2017 it reliably established that this 

judicial review application was spent once the new officials of the Interested 

Party had been gazetted.  

20. However, an issue arose with respect to the legality of the seven-day 

requirement by the Registrar in which anybody with a submission on the 

proposed changes in the Interested Party’s was invited to submit the same. 

The Tribunal vide its ruling dated 8th May 2017 ruled that said condition was 

illegal and premature and as such, was independent of any rights of appeal 

arising from the decision of the Registrar of Political Parties as outlined in the 

Political Parties Act, 2011.  

21. The foregoing, when understood in the light of the High Court order issued 

on 26th May 2017 in Judicial Review Application No. 642 of 2016; Party of 

National Unity vs. Registrar of Political Parties, leads us to the conclusion this 

order could not deprive this Tribunal of the mandate to pronounce itself on 

the legality of the gazette notice, which we since did in our ruling of 8th May 

2017, because the orders sought in the above judicial review application 

were quite different from the issue for determination in the ruling. On this 

basis, we hold that this Tribunal has jurisdiction to entertain this matter.  

(b) Whether this complaint was properly before this Tribunal 

22. Having held so, we now turn to establish whether this complaint was 

properly filed before this Tribunal. In his Preliminary Objection, the 

Respondent contended that the classification of the instant matter as a 

dispute between a member of a political party and a political party as 

opposed to appeal against the decision of the Registrar as it involved the 

gazettement of the new officials by the said Registrar was improper.  

23. However, basing on this Tribunal’s ruling dated 8th May 2017, we held that 

the seven-day condition in the gazette notice of 21st April 2017 was not only 
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illegal and premature but was independent of any rights of appeal arising 

from the decision of the Registrar of Political Parties as outlined in the 

Political Parties Act, 2011. It was on this basis that we directed the 

Complainant to amend his pleadings since the Tribunal lacked jurisdiction 

over the 2nd and 3rd Respondent.  

24. Accordingly, we hold the view that this matter is proper before us and to say 

otherwise, as the Respondent herein is attempting is tantamount to 

reopening an issue we had determined. 

(c) Whether the joint National Delegates Convention and National Governing 

Council meeting on 28th October 2016 was done in compliance with the law. 

25. This issue is covered in Article 6 and 7 of the Interested Party’s constitution. 

Article 6 provides for Delegates Convention, which is the supreme authority 

of the Interested Party and is in two classes, namely; National Delegates 

Convention and Special Delegates Convention. Article 6 goes ahead to 

describe the composition of the Conference. This draws its membership from 

various organs of the party as well as Parliament: National Assembly and 

Senate. The meeting of the National Delegates Conference is held once 

every three years in which case a notice of six weeks must be sent out before 

such a meeting takes place and agenda communicated by the Secretary 

General to all Delegates.  

26. Article 7, on the other hand, is with respect to the National Governing 

Council. It is the second highest organ of the party and it consist of all the 

national officials of the party, members of the National Executive 

Committee, among others. The National Governing Council is required to 

meet twice every year and the agenda of such meeting sent out to all 

members by the Secretary General at least twenty-one days. 

27. We noted that despite these clear provisions, the Respondent together with 

other people not being members of the Interested Party convened the joint 

National Delegates Convention and National Governing Council meeting 
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on 28th October 2016. To add, for a National Delegates Conference to be 

legal, not less than a third of the total members should be in attendance. 

This meant that of 6,700 delegates at least 2,233 should attend.  

28. However, we observed that the number in attendance was 1,984, which 

figure was way below the requisite number. In any case, we also noted that 

of the thirteen people who attend the impugned meeting, we could not 

ascertain the membership of eight making hard to verify the validity of the 

meeting. The point is that joint National Delegates Convention and National 

Governing Council meeting held on 28th October 2016 did not fulfil the 

requirements of Article 6 and 7 of the Interested Party constitution. The 

meeting and all consequent proceedings, including the purported elections 

of the officials, were a nullity in law. 

Reliefs 

29. In Complaint No 40 John Mruttu v Thomas Ludindi Mwadeghu & 2 others 

this Tribunal held that in every matter over which we have jurisdiction, the 

Tribunal can grant any order that is just and equitable in accordance with 

section 11(1) of the Fair Administrative Action Act, 2015. The proper 

discharge of this Tribunal’s mandate requires it to grant effective 

remedies, which means the most appropriate remedy in the 

circumstances of every case.  

30. In this complaint, we take judicial notice and remain cognizant of the 

conclusion of the recent party primaries presided over by the officials 

whose election and tenure is impugned in this complaint. As a result of 

those party primaries, varying rights and interests have accrued and been 

settled. At the same time, we are also aware of the need to cultivate a 

political party culture which resonates with Article 10 and 91 of the 

Constitution and establishes political parties as proper agencies of the 

democratic process bound by the national values and principles of 

governance. All these are relevant factors which we are duty bound to 
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take into account while crafting the right remedies to the Claimant’s 

wrongs. 

31. The foregoing situation calls for a proportionality test between the diverse 

competing interests at play. In Jacqueline Okuta v Attorney General 

[2017] eKLR the High Court held that the proportionality test requires a 

court to balance competing interests to determine if the end of justice 

could be met by less drastic means.  

32. Besides that, it is now trite law including by authority of the Supreme 

Court’s decision in Republic v Karisa Chengo & 2 others [2017] eKLR that it 

behoves to the court or Tribunal to determine, on a case-by-case basis, 

the propriety of a prospective or retrospective application of any of its 

declarations or decisions. In view of the circumstances of this case and 

especially the fact that the Complainant slept on his rights between 28th 

October 2016 to 23rd March 2017, we find as a Tribunal that it will be unfair 

for this judgment to have retrospective effect.  

Orders 

33. Accordingly, the justice of this case requires us to make the following 

orders: 

a) That the notice in the Daily Nation newspaper dated 8th September 2016 

purporting to convene a joint meeting of the Interested Party’s National 

Delegates Convention and National Governing Council meeting be and 

is hereby declared defective, irregular and ultra vires the Interested 

Party’s constitution. 

b) That the joint meeting of the National Delegates Convention and 

National Governing Council held on 28th October 2016 be and is hereby 

declared null and void for lack of the requisite quorum as mandated by 

the Interested Party’s constitution. 
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c) That all resolutions passed at the said meeting of the Interested Party’s 

National Delegates Convention and National Governing Council held 

on 28th October 2016 be and are hereby declared illegal, null and void. 

d) That the officials of the Interested Party in office as at 27th October 2016 

remain the bone fide office bearers of the Interested Party until a proper 

general meeting of the Interested Party is held to elect its national office 

bearers. 

e) That the Kenya Gazette Notice No. 3956 (Special issue No. 52 Vol. CXIX) 

dated 21st April 2017 in respect of the new officials of the Interested 

Party be and hereby declare null and void and of no effect in law. 

f) That the officials of the Interested Party purportedly elected on 28th 

October 2016 shall vacate office forthwith and hand over the 

governance instruments appurtenant thereto to the bona fide officials of 

the Interested Party within the next seven days of the publication of this 

judgment. 

g) That for the avoidance of doubt and in the interest of justice, due to the 

Complainant’s delay in the filing of this complaint, the Order No. 8 of the 

amended complaint is hereby expressly disallowed.  

h) That there will no order as to costs in order to foster party unity and 

growth of party democracy.  

Orders accordingly. 

 

DATED AT NAIROBI THIS 22ND DAY OF APRIL 2017 

Kyalo Mbobu (Chairman) .......................................................................... 

Milly Lwanga Odongo (Member).............................................................. 

James Atema (Member)……..................................................................... 

 

 


